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Triggering and role-playing 
 
 In my Philosophy of Law class we devote considerable time to discussions about the 
nature of justice, both in the abstract and as particularized in some actual court cases. For my 
FLC project I wanted students to try to solve a problem of justice in their own way, instead of 
simply reading (and discussing) the details of a particular court case. That is to say, I wanted 
them to grapple with the ideas of justice and law in order to understand some of the ways in 
which the two concepts overlap and some of the ways in which they do not overlap. In order 
to do this, I would have to introduce something new—something that would involve 
discussion but which would also go beyond mere discussion. 
 The elements which are important to the success of a good class discussion are: “(1) 
triggering and focusing the discussion, (2) energizing participants and engaging them in the 
material, (3) playing appropriate roles in managing the discussion, (4) bringing the discussion 
to an appropriate state of resolution.” (Fisch, p. 118) One way to satisfy the first two points is 
to use a case-based approach. A case is “a discrete amount of information about a particular 
problem situation presented for purposes of discussion, analysis, and resolution”. (Fisch, p. 
118) Instead of traditional reading material (usually to be read before class), a case might be 
presented by means of a triggering device such as a film or some other technique. (Fisch, p. 
119) What I needed was an appropriate trigger.  
 I finally decided that for the triggering device I would make use of what might be called a 
combination of cased-based learning and problem-based learning. Problem-based learning is an 
instructional strategy which encourages students (usually working in groups) to understand, 
assess and solve problems (usually open-ended); the instructor becomes an advisor or 
facilitator. For my Philosophy of Law class, the problem I posed consisted of the details of an 
alleged crime which the students were to examine during a mock trial. This trial—a kind of 
simulation or instructional game in which students played various roles—was therefore the 
triggering device.  
 “Role playing is like a drama in which each participant is assigned a character to portray, 
but no lines are learned. The individuals portraying specific roles improvise their responses in 
a situation—a situation that presents a problem or conflict.” (McKeachie, p. 224) Role-playing 
in such a simulation puts students into positions of “active participants rather than passive 
observers. Students must make decisions, solve problems, and react to the results of their 
decisions.” (McKeachie, p. 226) In our mock trial, the role-playing and the alleged criminal 
activity of the defendant were designed to present a case which problematized the issue of law 
vs. justice. 
 Although the mock trial was the triggering device, “triggering” may be misleading. In 
traditional case studies, the triggering device is a thing or event which is separate from the 
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discussion which it triggers. In my version, on the other hand, the discussion formed part of 
the very case itself. That is to say, the triggering device involved discussion as a necessary 
component. The mock trial gave students a forum to experience a problem of justice, to see it 
presented and represented in different ways, and then, within the trial itself, to actively engage 
with other students in an attempt to find a solution. They were then required to individually 
reflect on the process and the outcome in a final term paper. 
 
 
Traditional mock trials 
 
 Most mock trials are intended to introduce students to trial procedures. For example, the 
Constitutional Rights Foundation holds a competition each year wherein the student 
participants play roles of lawyers and witnesses. The explicit purpose of the competition is “to 
help students acquire a working knowledge of our judicial system […] and gain an 
understanding of their obligations and responsibilities as participating members of our 
society”; the mock trial program “furthers an understanding of both the content and processes 
of our legal system”. (crf-use.org) 1 Mock trial competitions have become so popular that some 
organizations claim to teach skills which can make students better competitors.2

 Although such mock trials might be informative and educational, in none of the 
literature dealing with mock trials is a mention made of grappling with issues concerning 
principles of justice. Students in traditional mock trials are to accept pre-existing legal trial 
procedures, and they do not take the roles of judges or jury members. Rather, they are given 
instruction and practice in advocacy skills. I wanted my mock trial to focus almost entirely on 
the issues of justice, and so learning about traditional trial rules and advocacy skills was not 
the point. 
 Some students are reluctant to get up in front of a class and perform or speak. In order to 
make role-playing in the mock trial more inviting, only students who volunteered were 
“principals” (i.e., had speaking roles) in the trial, and most of the volunteers worked in teams: 
two judges, two prosecutors, and two defense attorneys (plus the defendant). In addition—and 
this was especially important for students who did not want to volunteer for anything—all 
persons who were not principals were assigned jury duty. The jury, therefore, was most of the 

                                                     
1 The Wisconsin Bar Association has a similar program, wherein “students gain a new and deeper 
understanding and respect for due process”, in part because the mock trial “is structured like a real 
courtroom trial”. (wisbar.org) The Pennsylvania Bar Association has a mock trial competition which 
“gives students a better understanding of the legal profession, as well as the judicial system”. Participants 
are judged on their ability to prepare a case, present arguments, and “follow court rules”. 
(2010MTbrochure) New York State has a Mock Trial Tournament meant to “teach high school students 
basic trial practice skills”. (LYCcase2010) And so on. 
 
2 The International Debate Association has a program to make participants “better and more well 
rounded compteitors”. (idebate.org) Mocktrialacademy.com claims that students will learn how to 
present opening statements and closing arguments, how to examine witnesses (direct and cross)—in 
short, “how to conduct a trial from start to finish”. Harvard’s Mock Trial Association has a seminar 
program to teach courtroom skills such as direction examination, cross examination, opening and 
closing statements, and so on. (harvardmocktrial.org) 
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class. (But they had a crucial role to play, as I will explain below.) Students were asked to 
indicate on a piece of paper their name and what role (if any) they would like to volunteer for 
(or a list of preferences, in case they could not get the role they wanted). Students who wished 
not to volunteer could just write “jury”. As a further inducement to volunteer, students were 
told that the case would be a murder trial. (Apparently that alone was sexy enough to 
encourage a number of students to volunteer to be the defendant.) The slips of paper were 
turned in at the end of a class. By the following class I had chosen, from among those who 
volunteered, who would be playing which roles, and I announced those roles in class, getting 
confirmation from each student that they would be willing to take the assigned role. 
 Near the end of that class, I dismissed all those who were to be on the jury, and also the 
two judges, with the assignment merely to consider what jurors and judges ought or ought not 
to do in a trial which was not a normal legal trial, but rather a trial whose only concern was to 
“do justice”. 
 The volunteers who remained were the witnesses, the defendant, two prosecutors, and 
two defense attorneys, all of whom would now be participants or witnesses to the “facts of the 
case”. We ran through the events more or less as we would rehearse a play; I gave lines for the 
defendant and witnesses to speak, but I did not require anyone to memorize those lines. What 
they remembered would be good enough. (Some of the information was in fact 
misremembered; but that is always a hazard in a trial.) It was easier to have the defense and 
prosecution be there to get information about the events simply in order to save them time 
and energy in deposing the witnesses. 
 Please refer to Exhibit A. In the trial, students’ real names were used; I have changed 
them here into fictitious names. The one real name which remains is my own: I played the 
part of the person who was killed. (This allowed me to be reincarnated during the trial as a 
new witness just in case either the prosecution or the defense needed some further witness 
which I had not thought to initially create.) Here are the facts of the case. 
 Mary-Jane Dealer is well-liked in the clean, middle-class neighborhood: nice person, 
friendly, helpful. She has a degree in chemical engineering and has been working at Kodak for 
many years, with an exemplary record. But she dislikes the anti-marijuana laws and has been 
for years lobbying various government officials (to no avail); and for years she has been an 
active member of NORML (National Organization for the Reform of Marijuana Laws). She 
uses marijuana occasionally, and she keeps a good supply in her home for sale (at or near cost) 
to people who request it (except that she will not sell to minors or to people who do not seem 
responsible or who are not in a calm state of mind). She is very open about her dealings, and 
even the neighbors know what she does; none of the neighbors are bothered at all by this: 
there never has been any trouble. 
 The local police get wind of MJ’s activities and decide to catch her in the act. Officer 
Oliphant watches from an unmarked car across from MJ’s house; he is operating video and 
audio recording devices. Meanwhile, Officer Cooper, in plains clothes, hides behind bushes 
next to MJ’s house, waiting for her to come home from work one fine summer afternoon. 
Officer Suits, in uniform, is with Cooper as backup. Across the street a neighbor happens to 
be watching everything with interest as he relaxes on his front porch with a glass of lemonade. 
He sees and hears everything that takes place. 
 MJ comes home, exits her car, and is approached by Cooper, who says he wants 
something to make a party “more interesting”. MJ assumes that he wants pot, and she openly 
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offers to sell him some; she names a price. Cooper agrees. MJ goes into the house and comes 
out with the illegal weed, which she exchanges for Cooper’s money, whereupon Cooper 
brings out his badge, announces that he is police, and tries to place MJ under arrest. 
 This is where the fun starts. MJ, being philosophically minded, suggests that Officer 
Cooper should not be interfering with activities which are not bothering anyone, and which 
have the consent of the participating adults. Cooper has no interest in discussing issues of 
justice and grabs MJ’s arm. MJ pulls away, politely but firmly saying that they should at least 
discuss the morality of what is taking place. Cooper grabs her again, more forcefully. She pulls 
away again, stepping back just a little. Copper grabs her again, and this time when MJ pulls 
away, somehow Cooper’s arm is thrown up into his face, giving him a nose bleed. He draws 
his weapon and points it at MJ, who, startled by the appearance of the gun, and through sheer 
reflex, Judo-kicks Cooper. (But she has never had any training in Judo or any other method of 
defense, etc.) Cooper’s gun falls to the ground, and Cooper tumbles into the bushes in front of 
the house. MJ grabs the gun, intending to keep it away from this fellow who might do her 
harm. (She herself knows nothing about guns except that they are dangerous.) 
 Meanwhile, Office Suits has rushed around the bushes, points his gun at MJ and yells 
“Police! Drop the weapon!” MJ is confused and scared. She does not like violence and has 
never participated in violence. She says “I’ll drop this gun if you drop yours. Let’s be calm 
about this.” She is not pointing the gun or holding it in a menacing way. Suits is not interested 
in discussing anything. He repeats his order. Meanwhile, Cooper is getting up out of the 
bushes, and when MJ turns slightly toward him, Suits thinks that she might fire the gun, and 
so he fires at her. The bullet narrowly misses her. Startled at the very loud noise, MJ 
reflexively raises the gun and pulls the trigger. She does not aim; she does not even remember 
pulling the trigger. But Suits dies instantly of a bullet right between the eyes. 
 MJ drops the gun, with a cry, “Oh my god!” Cooper is now out of the bushes and tackles 
her. By then Officer Oliphant has also reached the scene (all this has taken place within 
seconds) and helps subdue MJ. 
 
 
The trial 
 
 Both the prosecution and the defense were convinced that it was an open-and-shut case. 
The prosecution was elated that their job was going to be an easy one; the defense was 
chagrined that there was no hope of any reasonable defense. (I took the prosecution aside and 
urged them to prosecute MJ for every offense they could think of.) (Then I took the defense 
aside and told them to make sure that MJ is found not guilty on any and all charges—that she 
goes completely free. After all, she was not interfering with anyone; it was the police who 
attacked her when she was minding her own business. Also—and this was the crucial part—
this was a court of justice, not a court of law, and so she should go free.) 
 At the beginning of the trial, I made it clear to the class that this was a court of justice, 
not a court of law. Furthermore, we were all non-actors and non-lawyers, and so we should be 
polite toward each other; no one had lines to learn; everything was extemporaneous, 
memories are not perfect, and so we had to allow the participants a little slack. Furthermore, 
the “characters” and what they had to say during the trial were not to be taken as indicative of 
the players’ real attitudes or beliefs. 
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 The participants in the trial were unsure how the trial should proceed. Now and then 
they would turn to me and ask about proper procedure: Should the prosecution go first? Can 
the prosecution call the defendant to the stand? How were judges to decide whether one side’s 
objections were to be sustained? May a juror ask a question of a witness? Etc. On each such 
occasion my only answer was “Do justice”, because I wanted students to wrestle with these 
questions for themselves instead of unreflectingly accepting rules from some outside 
“authority”. 
 At the conclusion of the prosecution’s and defense’s cases, the judges turned the matter 
over to the jury. I allowed non-jurors to remain so that everyone could witness the jury’s 
deliberations (but only jurors could participate). The reason is that everyone had to write a 
final paper which would be an analysis of the trial, including an analysis of the jury’s 
deliberations. (See Exhibit B.) 
 The jury was unsure how to proceed and how to vote—or even whether to vote. They 
wanted guidance: Is unanimity required? Can the jury determine the sentences in case of a 
guilty verdict? Does it matter for this court of justice that the defendant was initially in 
violation of the law? And so on. In response to these questions I had nothing to say but “Do 
justice”. 
 
 
The result of the experiment 
 
 I won’t tell you the outcome of the trial itself. But I do need to say something about 
whether the experiment of the mock trial was a success. It was. That is to say, the jury 
deliberations, which were the real locus of the important discussions about justice, took two 
class periods (almost three hours). It was instructive to see how often the issue of “Pot is 
illegal, so the defendant was in the wrong” was raised, only to be countered by something like 
“But this is a court of justice, and justice says that you shouldn’t be interfered with if you are 
minding your own business”. 
 Most students’ written trial analyses said that the procedures followed during the trial 
were chaotic and in some cases downright silly. But they knew that that was not the point. 
The point, rather, was to try to come to grips with how to judge the justice of an action or a 
law, and what might be a reasonable response to a situation in which there was an apparent 
collision. For the most part, students ended up doing just what I had hoped they would do: 
they used ideas from our class readings and discussions in order to assess the justice (or 
injustice) of certain kinds of laws and the justice (or injustice) of disobeying such laws. 
 I will definitely use some kind of mock trial again. 
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Exhibit B 

Fall 20091 Philosophy of Law 
 Trial Analysis 
 
 The final project for this course is a clear, well-written, cleverly thought out, deeply 
perceptive analysis of our mock trial. This grand essay is due on or before 4 PM, Wednesday, 
18 November. (If I’m not in my office, you can slip your paper under the door, or you can 
hand in your paper to the Liberal Arts main office on the second floor. Do not leave it in the 
mail slot outside my office door! Things go missing from there.) 
 The length of the essay is not particularly important; probably you will be able to make 
your points in the space of from 3 to 6 pages. Partly it depends on how much detailed 
philosophical analysis you wish to engage in. Some of the ideas of Mill or others we have read 
would be useful. You might also want to make use of the rules for interpretation which we 
discussed in class. In any case, the trial analysis should not be a mere reporting of what took 
place in the mock trial; you should be doing some philosophy, discussing the fundamentals. 
 The essay will have two facets (not necessarily as distinct sections, though; that is a 
matter for your own style): 
 
I. The facts of the case. 

A. Briefly (but accurately): what happened such that someone was charged with a wrong-
doing? 

B. What were the charges? 
C. What was the final verdict of the court? 
D. Other facts you think might be pertinent. 

 
II. The justice of the case. 

A. Procedural justice. Possible topics you might want to consider: 
1. Were the procedures used in the course of the trial fair, just, reasonable, etc.? You 

might investigate the whole gamut of the proceedings, from the initial arrest to the 
final verdict. Perhaps you could address questions such as this following. (These 
are not requirements; only thoughts to get you started.) Under what conditions it 
is just (or unjust) to put a person under arrest (i.e., to stop a person’s liberties)? 
What is the role of the judge(s) in a trial? What ought to be the role of the jurors? 
Give the best reasons you can think of for your answers. 

2. Alternatives which you might recommend, and reasons for them. 
 

B. Substantive justice. Possible topics you might want to consider: 
1. Was the final decision of the court (e.g., “guilty” or “innocent”, etc.) the 

correct one, in your view? If the accused was given a punishment or fine, etc., was 
it, in your view, an acceptable one? Explain your view as clearly as you can. 

2. Is it important to know whether the accused acted unlawfully to begin with 
(i.e., sold marijuana against the law)? Were his motives in so doing relevant? 
Assume for a moment (in case you don’t already believe it) that possession, use 
and/or sale of marijuana ought not to be against the law. Under that assumption, 
should your analysis of the substantive issues of justice in this trial change? Maybe 
the police should not have tried to enforce an unjust law? And what should a 
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person’s response be to police who are trying to enforce an unjust law? Do police 
have a responsibility for judging the justice of the law they are about to enforce? 
Or are they to enforce the law without question? Is this perhaps an issue between 
Natural Law theory, Positivism, and Realism? And so on. Again, you can’t address 
all of these questions in your trial analysis; these are just some suggestions to get 
you thinking. 
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